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I. *‘Law as Collective Commitment’

As its|designation suggests, law as collective commitment is structured around the notion
of commitment, which indeed serves to interconnect and justify its six core features| The __..-{ Comment [-WE2]: 17.120
first of these is effectiveness. Law being institutional entails it being conscious, wilful,

But it is not just any kind of intention. It is intention that is particularly reliable insofar as
it is realized fthrough collective enforcement: law making pertains not just to _...--| Comment [-WE3]: 17.170
contemplating or wishing for a certain state of affairs but also to committing to deploying

the means to make that state of affairs happen. The second core feature of law under law

as collective commitment is itsfargumentative quality} its being an exchange of reasons, a __..-{ Comment [-WE4]: 17.2
justificatory debate. It indeed follows from law being a commitment, enforceable

intention, that the officials have an obligation both to support their enforcement decisions

with arguments that the citizens can accept as valid and to debate with them what those

arguments might be. Since law as collective commitment further specifies that the

arguments being exchanged [must be coherenf as well as public, moreover, these qualities .-
here appear as respectively third and fourth features. Legal arguments must be coherent

both in the sense of being comprehensible and in the sense of not clashing with one

another; theyjmust be publicjboth in the sense of being transparent and in the sense of =~ __..-{ Comment [-WES6]: 17280
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2 Se lect WO rd O r p h rase E:comparaﬁve law \2 ;;scholarship .: Al ‘ UpdateEntryA‘i Cancel 1
‘Index:{-&tandard- v Format: ’:B Llirj Pagerange 7[ [|] -, E
’ C rea te e n t ry a n d S u be n t ry ovetaﬁ .purpose. i'{ather, it was always tt;eant to be j.ust a methéd«'comparat&’e 1;\\'[1.nezhod>—extending the
scope of investigation beyond the domestic realm—that could be tailored to a variety of extraneous disciplinary
[ ] Se lec t v [ “ a n d i ] ” to C re a te purposes, be they economic, philosophical, anthropological or any oI:her.M The existing scholarship would
thus be, not so much devoid of scholatly purpose as informed by a variety of competing purposes, none of
p a g e ra n g e which need be specifically Iegal.M In the view of this second group of observers, then, the real malaise lies
7 7 not in the failure to find a single unifving conception for comparative law but in the persistent search for one that
% does not exist. And the best strategy forward in fact would be to proceed from the ground up: the multiple
’ Se. lec t C rOS S re fe re n Ce purposes underlying the current stock of scholarship first need to be exposed and sorted out in order for the
“ true scientific value of that scholarship (and of comparative law as a whole) to eventually come to
window to create cross .
re fe re n Ces [As I see it, the malaise of<comparative law/malaise of> comparative law, if any. boils down to a bifurcation
Y, (1) % overload=comparative law bifurcation overload>. That is, on each of the process issues listed above, legal
g Se lec t S t ru C t u re W] n d OW comparatists tend to divide into two camps, as if these issues indeed were either/or quesiions‘M On whether

-

to WO rk Wi t h d i ffe re n t to privilege macro or micro comparisons, the ‘legal famil)"m_hﬁ—

A L. JN25
treatises and more recent ‘legal origins’
T ; % 3 JN:26 7 JEN:
C h a t e r S scholarship side with the first whereas the notorious ‘common core’ projects and the ‘legal transplant’
27
p "~ literature side with the second. On whether to emphasize similarities or differences, the common core projects
FN:28

and some legal family treatises ostensibly fall under the first whereas the ‘legal formants’ and ‘legal

FN:29
cultures’ literatures resolutely align with the second. Concerning the materials for investigation, the
common core projects and the legal transplants literature target the ‘law in books” while the legal formants and
legal cultures literatures centre on the “law in action.” On the issue of perspective, the ‘comparative
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|| contra positivism
index | =
| Dworkin, Ronald
- Fuller,Lon
idealist/materialist conception
overview
law
meaning
See also law as collective commi
sixformal features of
theory of
law as collective commitment
argumentativeness
a5 natural law/positivism hybrid
coherence
effectiveness
formality
normativity
publicness
legal theory
MacCormick, Neil
natural law as idealist ideal-type
positivism
2s materialist ideal-type the epistemological issue of the proper perspective from which to engage foreign legal systems and aims to show
i that, while comparative law as comparative collective commitment entails that outsiders contribute valable
Simmonds, Nigel L c A
insights to the local understanding of legal systems, such contributions necessarily proceed from a movement of

Waldron, Jeremy
back and forth between the foreign (external) and local (internal) perspectives on the understanding in question. v
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